MEMORANDUM

TO: Fred W. Gorbet, Chair
NERC Board of Trustees

FROM: Allen Mosher, Vice President, Policy Analysis, American Public Power
Association
Jacqueline Sargent, General Manager, Platte River Power Authority, on
behalf of the Large Public Power Council
John Twitty, Executive Director, Transmission Access Policy Study
Group

DATE: October 28, 2015

SUBJECT: Response to Request for Policy Input

The American Public Power Association, the Large Public Power Council, and the
Transmission Access Policy Study Group concur with the Policy Input submitted today by the
State/Municipal and Transmission Dependent Utility Sectors of the Member Representatives
Committee in response to NERC Board Chair Fred W. Gorbet’s October 7, 2015 letter requesting
policy input in advance of the November 4-5 2015 NERC Board of Trustees meeting.
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MEMORANDUM

TO: Fred W. Gorbet, Chair
NERC Board of Trustees

FROM: Carol Chinn
Jackie Sargent
Bill Gallagher
John Twitty

DATE: October 28, 2015

SUBJECT: Response to Request for Policy Input to NERC Board of Trustees

The Sector 2 and 5 members of the NERC Member Representatives Committee
(“MRC”), representing State/Municipal and Transmission Dependent Utilities (“*SM-TDUSs”),
appreciate the opportunity to respond to your letter of October 7, 2015, to Mr. Sylvain Clermont,
Chair of the MRC, requesting policy input on topics that will be of particular interest during the
upcoming meetings of the NERC Board of Trustees, Board committees, and the NERC MRC on
November 4-5, 2015.

Summary of Comments

We summarize here our views on each of the topics raised in your letter. On each we give
NERC the highest of marks on strategic direction — but urge continuing, laser-like focus on
implementation.

» Overall Comments:

NERC has undertaken a series of strategic initiatives to improve its core policies and
processes. We are concerned that some of these programs may not achieve their goals of
improved efficiency, fairness, and risk-based reliability.

0 SM-TDUs have early indications that the BES definition exceptions process is not
being implemented as intended and expected. We believe a return to the foundational
guiding principles for the BES exception process is warranted.

o0 SM-TDUs implore NERC to allocate appropriate resources, follow through with the
original intent of these programs, and hold the regions and individual staff
accountable for the appropriate implementation.

0 SM-TDUs recommend that NERC senior leadership remain engaged with these
programs to assure successful implementation and consistency among regions.

o Finally, we urge NERC to provide transparency, and where workable, provide for
direct stakeholder participation in the implementation of these programs.
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> Risk-Based Registration:

0 SM-TDUs thank NERC and the Board of Trustees for initiating the Risk Based

Registration (RBR) program to right-size the NERC compliance registry. With
FERC approval of Phase I, this initiative has made great strides. SM-TDUs look
forward to working with NERC staff to finalize the case-by-case approach proposed
in Phase Il to address lower-risk GO/GOPs and TO/TOPs.

= NERC should develop a clear and repeatable process for evaluating case-by-
case requests for sub-set lists of Reliability Standard requirements that would
apply to lower-risk GO/GOPs and TO/TOPs.

= NERC should publicly report the facts and circumstances for case-by-case
determinations.

= Senior leadership should review and approve the outcomes of the evaluations.

= NERC staff should develop metrics to show the success and progress of the
program.

= Selection of participants on the NERC-led panel should be transparent.
= The RBR program should remain a strategic focus for NERC and the Board.

» Compliance Guidance Policy:

0 SM-TDUs strongly support the proposed Compliance Guidance Policy and the

collaborative effort to develop this policy. We stand ready to provide content in the
form of Implementation Guidance for endorsement by the ERO.

SM-TDUs recommend that NERC establish a “Compliance Guidance Implementation
Task Force” to help develop implementation procedures and ERO endorsement
criteria.

SM-TDUs are concerned that there is no mechanism for industry input into
development of CMEP Practice Guides.

» Clean Power Plan Final Rule - NERC Reliability Assessment Plan (Phase 11):

0 SM-TDUs fully endorse NERC’s efforts to educate policy makers at the state and

federal levels about reliability implications of the Clean Power Plan. The proposed
outreach to state authorities merits particular attention.

NERC’s proposed timelines for issuance of an educational guide in January 2016,
followed by a comprehensive reliability assessment issued by the end of the first
quarter of 2016, are both timely.

NERC should, however, plan on updating the CPP reliability assessment in the fourth
quarter of 2016, in conjunction with the issuance of its Long Term Reliability
Assessment.
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SM-TDUs elaborate below on these high-level points.

Overall Comments:

NERC has undertaken a series of strategic initiatives to improve its core policies and
processes. These include the standards process, risk-based compliance monitoring and
enforcement, the CIP Version 5 transition, RBR, and the bulk electric system (BES) definition.

We thank NERC for engaging with industry to develop a collaborative set of goals and
outcomes for these initiatives. We remain concerned, however, that some of these programs may
fall short of achieving the expected outcomes of improved efficiency, fairness, and risk-based
reliability. In particular, the summer 2015 NERC stakeholder survey indicated lower satisfaction
with the standards program than should be expected. NERC needs to find out why and address
these concerns. Second, SM-TDUSs have early indications that the BES definition exceptions
process is not being implemented as intended and expected—to allow registered entities to
demonstrate that excluding certain elements from the BES is consistent with NERC’s risk-based
approach to BES reliability. We elaborate further on issues with the BES definition exception
process in the other items of concern section below.

Implementation of other recent initiatives may also fall short of achievable outcomes, for
similar reasons. Registered entities rely on these programs to develop appropriate internal
compliance programs.

We implore NERC to allocate appropriate resources, follow through with the original
intent of these programs, and hold the regions and individual staff accountable for the
appropriate implementation of these programs. We also recommend that NERC senior
leadership remain engaged with these programs to assure successful implementation and
consistency among regions. Finally, we urge NERC to provide transparency, and where
workable, provide for direct stakeholder participation in the implementation of these programs.

Item 1: Risk-Based Registration:
The Board requests feedback on whether the MRC supports NERC’s recommendations to:

1. Use the NERC-led review panel to address an individual entity’s facts and
circumstances to determine potential reduced compliance obligations.

2. Continue to monitor the results of the NERC-led review panel to identify consistent
potential groups of entities that qualify for a sub-set of NERC Reliability Standards.

SM-TDUs thank NERC and the Board of Trustees for initiating the RBR program to
right-size the compliance registry. We believe that the Phase | effort has made great strides. As
to Phase 11, we commend NERC staff for their efforts to identify groups of GO/GOPs and
TO/TOPs that should be subject to only a subset of otherwise applicable standards/requirements.
Although staff was unable to determine such groups at this time based on the scope of the study
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undertaken, we are hopeful that decisions by the NERC-led panel will show patterns that will
allow predefined subset lists to be created going forward.

FERC approval of Phase I is only the beginning of the RBR initiative. NERC must work
towards the efficient implementation of the RBR program, including future examinations of
registered entity compliance obligations on a case-by-case basis. Successful implementation will
help industry and NERC focus limited resources on the most significant issues to reliable
operation of the BES. Therefore, NERC should develop a clear and repeatable process for
evaluating case-by-case requests, in accordance with the NERC Rules of Procedures, Appendix
5A, as amended through the RBR Phase | project. Consistent with Appendix 5A, Section
111.D.11’s requirement for disclosure of the basis of NERC-led panel determinations, this process
should include reporting publicly the facts, circumstances, and technical criteria for
determinations, so that industry and the regions can identify trends that may lead to future
removals of unnecessary compliance obligations. Outcomes of the evaluations should be
reviewed for consistency and approved by senior leadership from the ERO enterprise.

NERC staff should develop metrics to show the success and progress of the program.
These metrics can help focus resources and give industry assurances that projections for the RBR
program will be achieved. NERC should utilize the data sets to analyze and demonstrate that
removal of unnecessary compliance obligations for registered entities will have minimal
potential impact on BES reliability. This analysis can be used by the Board of Trustees to help
assure the Commission, regions, industry and the public that NERC is allocating its resources
wisely to focus compliance and enforcement on the most significant risks to BES reliability.

The selection of Regional Entity participants for the NERC-led panel should be
transparent. NERC should publish how the members are selected and what expertise they bring
to the process. This will assure the industry that the program uses appropriate subject matter
expertise, as well as the management perspective and appreciation of the goals to be achieved
through RBR, for a fair and repeatable outcome that serves those goals, while preserving BES
reliability.

Finally, the RBR program should remain a strategic focus for NERC. NERC senior
leadership should remain engaged in the development of the implementation process and hold
staff accountable for consistent application across the regions and the successful completion of
this process.

Item 2: Compliance Guidance Policy:

The Board requests feedback on whether the MRC supports the direction provided in the
revised Compliance Guidance Policy.

SM-TDUs thank NERC and the Board of Trustees for initiating the Compliance
Guidance Policy task force. We fully support the proposed policy. We strongly support the
collaborative effort to develop this policy and stand ready to provide content in the form of
proposed Implementation Guidance for endorsement by the ERO. However, to assure successful
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implementation of this policy, we recommend the following areas of focus for Implementation
Guidance and CMEP Practice Guides:

Implementation Guidance: NERC should form a joint industry/ERO task force to write
Compliance Guidance Policy implementation procedures. These procedures would focus on the
development of a consistent procedure for submitting and vetting Implementation Guidance for
ERO endorsement. Criteria for endorsement should be clear and achievable. The endorsement
process should provide for industry input and visibility. NERC should consider the approach
used for standards guidance under Section 11 of the Standard Processes Manual. Finally, the
process must identify who in the ERO enterprise will have authority and responsibility to
approve the guidance and that it will be used consistently across all regions.

CMEP Practice Guides: SM-TDUs are concerned that there is no industry input
mechanism as part of the CMEP Practice Guide. Posting the guidance online is a good practice
for transparency, but having an opportunity for industry to provide input during development of
Practice Guides would give useful feedback to NERC compliance staff to improve the quality
and usability of Practice Guides over time.

Item 3: Clean Power Plan Final Rule — NERC Reliability Assessment Plan
(Phase I1):

The Board would appreciate guidance and insight regarding the approach outlined above.
Specifically, the Board requests MRC input on the following questions:

1. Do you support the outlined approach to provide a guidance document for the States
on reliability considerations to preserve the reliable operation of the bulk power
system?

2. s there specific policy guidance NERC should consider in developing the guidance
document for the States?

3. Do you support the outlined approach for a Phase Il assessment and scenario
analysis? Are there specific issues for the Planning Committee’s Advisory Group to
consider in the assessment design and assumptions?

SM-TDUSs fully support NERC’s efforts to educate and provide guidance to the states on
fundamentals of electric reliability planning and operations, the implications of increased
reliance on renewable and distributed energy resources, as well as addressing the reliability
implications of various approaches to CPP compliance that may be adopted by the states. SM-
TDUs are concerned that EPA’s timelines for state plan submission will force many states to
make fundamental, irrevocable decisions before the reliability consequences of these decisions
are well understood.

While a number of states apparently do not anticipate major challenges meeting the
CPP’s goals, others may be severely challenged to meet both the interim and final goals.
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Moreover, CPP compliance, if poorly implemented, could jeopardize reliability and cost
consumers billions of dollars that could be saved through a more successful implementation.

It is critical for NERC to produce clear communications in response to the federal plan
and regional reliability assessments of the state plans that are directed at a wide array of
audiences. Certain state agencies (e.g., environmental departments) that are responsible for
developing the state plans have limited knowledge about BES reliability. NERC’s
communications should be scheduled in advance and posted on regular intervals so that state
organizations making decisions on resource plans can rely on the information.

Sufficient staffing and resources should be allocated to meet the first quarter 2016 target
release date, since any slippage in communicating the anticipated reliability impacts could affect
state implementation plan development.

NERC should conduct a follow-up assessment after initial state plans are submitted to
EPA, which is likely to occur in summer 2016. BES reliability assessments will need to be
updated after the states have finalized their plans, which is likely to occur by September 2018
and the owners of affected electric generating units begin implementation. At this point, it
appears that this reliability assessment could be issued in conjunction with the 2016 Long Term
Reliability Assessment that is generally issued by NERC in November of each year.

One potential wild card in this schedule is that EPA has yet to finalize the rule for federal
plans applicable to states that elect not to submit a state plan or if EPA fails to approve a state’s
submission in part. Further, there is the potential for litigation which could result in a stay of the
effectiveness of EPA’s rules, delaying compliance for all or some elements of the CPP. At this
juncture, we would nonetheless urge NERC to proceed on the assumption that sufficient
information will be available by late summer/early fall 2016 to complete and issue a revised
Special Assessment of CPP reliability impacts by November 2016.

Other items of concern:

We offer the following comments to further detail our concerns on the implementation of
the BES definition exception process.

The revised BES definition was not designed to address all possible system
configurations. Instead, it was expected to reach the appropriate outcome for the vast majority of
cases, with the BES exception process handling cases at the margins where the BES definition’s
bright-line rules fail to produce reasonable results because of individual circumstances. The
unofficial, but often stated position of the BES Standard Drafting Team was that the definition
was intended to address about 90% of the BES configurations likely to be seen.

Because no decisions on BES exception requests have been posted, and each entity can
view only information regarding its own request(s) on the BESnet tool,* we have no official

! Making additional information available earlier in the process would improve transparency and staff
accountability.
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information about program implementation so far. The anecdotal information we have, however,
is troubling. We have heard of multiple instances in which Regional Entity or NERC staff
members have expressed concerns about granting an exclusion exception, not because of the
reliability impact of the facility in question, but rather based on a misplaced fear that approving
the request would set precedent mandating that NERC approve exclusion exception requests for
other facilities that are material to reliability. But where one configuration is materially different
from another, there can be no argument that a decision about one is binding on a decision about
the other.

A related issue is the consideration of the aggregate impact in deciding exception
requests. The Commission envisioned that NERC, with its continent-wide view, would be able
to “take into account the aggregate impact on the bulk electric system of approving or denying
all the exception requests.” Order 773, P 253. But it also recognized the need for an exception
process in the first place—no bright-line definition can appropriately categorize every unique
configuration.” For that same reason, NERC (as well as the Regional Entities, as they develop
recommendations on exception requests) should be wary of over-generalizing an aggregate
impact: a configuration that is rare enough to need exception-process consideration is by virtue
of that rarity unlikely to have a significant aggregate impact on BES reliability. As the
Commission noted in the registration context,* an aggregate class must not be defined too
broadly, and the parameters must be justified, as must the determination that a class is material to
BES reliability. Failure to abide by those principles would undermine NERC’s risk-based
policy, in addition to making NERC’s decisions vulnerable on appeal to FERC—a clear waste of
ERO and registered entity resources.

A return to the foundational guiding principles for the BES exception process is
warranted, and a more risk-based evaluation, consistent with NERC’s other initiatives
incorporating risk evaluation, should be employed. In other words, as discussed above,
continued involvement by NERC senior leadership is needed to ensure that ERO programs stay
on track, and the regions and individual regional and NERC staff need to be held accountable for
appropriate implementation. It is also important that all participants—registered entities,
Regional Entities, and NERC—adhere to the timelines set out in the Rules of Procedure to the
greatest extent possible. Further, NERC should provide greater transparency into BES exception
process decisions for all stakeholders. To this end we encourage NERC, to the extent allowed by
the Rules of Procedure, to (1) consider providing the opportunity for observer representation by
individuals selected by the registered entities on the BES Exception Process Working Group
(BEPWG), to represent registered entity perspectives, and (2) make additional information on
pending and completed BES exception requests available publicly on the NERC website.

Thank you for the opportunity to provide this policy input.

2 Indeed, even the specific considerations referred to in Appendix 5C, and presented in more detail in the Bulk
Electric System (BES) Exception Process Working Group’s (BEPWG) BES Exception Request Evaluation
Guidelines, were not to be considered necessarily determinative in any particular case.

® Mosaic Fertilizer, LLC, 121 FERC { 61,058, P 37 (2007).
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[bookmark: _Toc431988231]Executive Summary



A key factor in the success of compliance monitoring and enforcement of mandatory standards rests on a common understanding between industry and Regional Entities and NERC (ERO Enterprise) Compliance Monitoring and Enforcement Program (CMEP) staff on how compliance can be achieved and demonstrated. For many of NERC’s Reliability Standards (standards), this is straightforward. For others, it remains a concern.



In May 2015, a Compliance Guidance Team (Team) was formed by the Member Representatives Committee (MRC), with support from the NERC Board of Trustees (Board), to consider approaches useful in providing guidance for implementing standards, and develop a policy proposal for the purpose, development, use, and maintenance of this guidance. 



The Team identified two purposes for guidance: (1) to assist registered entities with the implementation of standards and (2) for the ERO Enterprise to provide direction to ERO Enterprise CMEP staff. The Team also established a set of principles for the development of guidance and is recommending the development of the following:

Implementation Guidance

CMEP Practice Guides



Implementation Guidance provides a means for registered entities to develop examples or approaches to illustrate how registered entities could comply with a standard[footnoteRef:1] that are vetted by industry and endorsed by the ERO Enterprise. The examples provided in the Implementation Guidance are not exclusive, as there are likely other methods for implementing a standard. The ERO Enterprise’s endorsement of an example means the ERO Enterprise CMEP staff will give these examples deference when conducting compliance monitoring activities. Registered entities can rely upon the example and be reasonably assured that compliance requirements will be met with the understanding that compliance determinations depend on facts, circumstances, and system configurations.  [1:  Although the term standard is used, Implementation Guidance could also apply to a specific requirement or requirements within the standard. ] 




CMEP Practice Guides differ from Implementation Guidance in that they address how ERO Enterprise CMEP staff executes compliance monitoring and enforcement activities, rather than examples of how to implement the standard. They are developed and maintained by the ERO Enterprise, although in some cases, the ERO will hold policy discussions with industry stakeholders. CMEP Practice Guides will be posted on the NERC website for transparency. 



In order to ensure that all Implementation Guidance and other information related to a standard are easily accessible, the Team is proposing a “one-stop shop” on the NERC website where all guidance and information on a particular standard would be located. 



The Team believes the proposed policy will bring multiple benefits to industry, including the development of Implementation Guidance by registered entities, a simple process for sharing endorsed implementation methods, collaboration with other registered entities and the ERO Enterprise, and transparency of Implementation Guidance and CMEP Practice Guides.
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[bookmark: _Toc431988233]Purpose

A key factor in the success of compliance monitoring and enforcement of mandatory standards rests on a common understanding between industry and ERO Enterprise CMEP staff on how compliance can be achieved and demonstrated. For many standards, this is straightforward. For others, it remains a concern. Moreover, some standards are written deliberately to enable a variety of approaches to compliance as the nature of the desired end-state does not lend itself to singular or clear cut solutions given the range of system configurations and potential responses to achieving the reliability goal. 



Since the inception of NERC’s CMEP, the ERO Enterprise and registered entities have strived to bring clarity and certainty to all parties through a variety of means, some more successful than others. The starting point for understanding the standard is the plain language of the standard and all of the supporting materials developed in the process leading to the approval of the standard (i.e., technical papers, webinars with drafting team members, FAQs, and Reliability Standard Audit Worksheets (RSAWs)). To the extent that the accompanying documentation answered all participants’ questions, nothing further was needed. However, disputes have arisen about the meaning of the words in some standards, leading to requests for clarification or revisions to the standard. To help fill the gap, the ERO has issued a number of supplementary documents over time, including Compliance Application Notices (CANs) and Compliance Application Reports (CARs). However, at times, these documents were perceived by some in industry to change the scope of the standard or provide interpretations to audit staff in areas of ambiguity. 



More recently, with the addition of more results-based standards, which inherently allow for greater flexibility by entities in responding to standards and requirements, industry has stepped up with informal best practice guides and other work products to address compliance uncertainty. These range from “good ideas” from one or a few entities, to full-blown collaborative development of guides based on the work of committees of experts under the sponsorship of an organized group, e.g., the North American Transmission Forum (NATF). The role and status of these efforts have been unclear in relation to meeting compliance with standards and CMEP practices.



Also, with the controversy surrounding guidance memorandums issued in relation to CIP Version 5, which were later withdrawn, the ERO proposed developing a policy on compliance guidance to bring order and clarity to these disparate elements. Under the sponsorship of the MRC with support from the Board, the Team was formed and charged with bringing a policy paper to the Board of Trustees by its November 2015 meeting regarding the purpose, development, use, and maintenance of compliance guidance. The mandate for the Team, including its members, is included in Appendix A.



Given the above, the Team focused on how to reduce controversial approaches and provide the industry and the ERO Enterprise with additional clarity on implementing standards.
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As a starting point, the Team considered and built upon the principles provided in the April 2, 2015 MRC Informational Session agenda package[footnoteRef:2], and established the following principles: [2:  http://www.nerc.com/gov/bot/MRC/Agenda%20Highlights%20nad%20Minutes%202013/MRC_Info_Session_Agenda_Pkg_042015.pdf (see Agenda Item 4d)] 


Guidance documents cannot change the scope or purpose of the requirements of a standard. 

The contents of guidance are not the only way to comply with a standard. 

Compliance expectations should be made as clear as possible through the standards development process which should minimize the need for guidance after final ballot approval of a standard. 

Forms of guidance should not conflict. 

Guidance should be developed collaboratively and posted on the NERC website for transparency.  



 Furthermore, the Team agreed upon the following:

There should be a finite and limited set of guidance tools that are well understood and are organized to facilitate the use and implementation of the guidance.

All forms of guidance related to the same standard should be coordinated and collected in one location.

To the extent that guidance does not address all of the issues that arise, consideration should be given to revising the standard in question.

NERC and the Regional Entities will exercise professional judgement[footnoteRef:3] in an objective manner when evaluating all methods or approaches to comply with a standard and maintain processes to ensure its independence with regards to the development of guidance by registered entities.  [3:  For example, ERO Enterprise CMEP staff playing a role in determining whether there was any non-compliance with a standard may have prior experience with the subject matter and specific ways in which compliance was achieved. The ERO Enterprise should have practices which prevent bias, preserve objectivity, in final determinations of scope or compliance within its CMEP activities. ] 


As guidance cannot expand the scope or purpose of a standard, there are other methods outside the CMEP process (i.e., feedback loops to the Standards Committee and NERC standards department, discussions with the entity) for addressing risks that are not subject to the standard.



Based on the above principles, the Team identified two purposes for guidance: (1) to assist registered entities with the implementation of standards and (2) for the ERO Enterprise to provide direction to its CMEP staff, and is recommending the development of the following:

Implementation Guidance

CMEP Practice Guides



Implementation Guidance provides examples for implementing a standard, while CMEP Practice Guides provide direction to ERO Enterprise CMEP staff on executing compliance and enforcement activities. 
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Implementation Guidance provides a means for registered entities to develop examples or approaches for ERO Enterprise endorsement to illustrate how registered entities could comply with a standard. 



[bookmark: _Toc431988237]Description

Implementation Guidance is defined as “providing examples or approaches within the range of compliance solutions developed in a transparent and collaborative manner for registered entities to comply with standard requirements. Additionally, documents considered to be Implementation Guidance have gone through a vetting process and are endorsed by the ERO Enterprise.”[footnoteRef:4]  [4:  Implementation Guidance does not conflict with the interpretation process, as the interpretation process is not intended to address compliance approaches. The Standard Processes Manual states that interpretation requests may be rejected where they request approval of a particular compliance approach.] 




Implementation Guidance does not prescribe the only approach, but is intended to highlight one or more approaches that would be effective ways to be compliant with the standard. As Implementation Guidance is only meant to provide examples, entities may choose alternative approaches that better fit their situation. 



The ERO Enterprise’s endorsement means that the ERO Enterprise recognizes the guidance as appropriate for deference during CMEP activities. Deference means that registered entities can rely on the guidance and be reasonably assured that compliance requirements will be met with the understanding that compliance determinations depend on facts, circumstances and system configurations which vary across the interconnections. The ERO Enterprise must respectfully consider applicable guidance in compliance determinations. In the instance that a registered entity, in good faith, relied on guidance, but was found non-compliant with the applicable requirements, the reliance on the guidance will be considered as a significant mitigating factor in any enforcement action by the ERO Enterprise.[footnoteRef:5] ERO Enterprise CMEP staff will be informed of Implementation Guidance and ERO Enterprise will direct CMEP staff to consider such guidance as a method to achieve compliance in any applicable compliance determinations. As a registered entity may use other approaches to comply with a standard, ERO Enterprise CMEP staff will be objective when assessing other compliance solutions. [5:  In the event a registered entity believes that an ERO Enterprise CMEP staff did not appropriately consider Implementation Guidance and thus the registered entity should contact its Regional Entity for further discussion. ] 




This policy is not intended to apply to operating and reliability guidelines developed by the NERC technical committees (Operating Committee (OC)/Planning Committee (PC)/Critical Infrastructure Protection Committee (CIPC)) outside of Section 11 of the Standards Processes Manual, unless the operating or reliability guidelines provide examples of how to comply with a standard, in which case the examples must be submitted for endorsement if the technical committee would like them to receive deference. 



[bookmark: _Toc431988238]Development

Implementation Guidance can be initiated and vetted in two different ways:

During standards development,[footnoteRef:6] the drafting team may identify example(s) of how to comply with a standard[footnoteRef:7]  [6:  The standards development process includes coordination with the ERO Enterprise.]  [7:  The drafting team can and should reach out to industry for assistance, as needed.] 


Example(s) posted for industry comment for vetting

Project Management and Oversight Subcommittee (PMOS)[footnoteRef:8] liaison and NERC standards developer determine whether to elevate to Implementation Guidance and request ERO Enterprise endorsement  [8:  The PMOS is a subcommittee of the Standards Committee that advises and supports standard drafting teams to achieve standard goals specified in the Reliability Standards Development Plan.] 


After a standard is approved in a final ballot, registered entities may develop examples or approaches and vet them through a pre-qualified organization. Pre-qualified organizations are included in Appendix B.



After an example has been vetted[footnoteRef:9] through the standards development process or a pre-qualified organization the following general steps are envisioned: [9:  Example(s) must be vetted with registered entities that would be affected by the approach.] 


1. Example(s) are submitted via email to NERC[footnoteRef:10] with acknowledgement of receipt to submitter [10:  NERC will establish an email address for the submittal of vetted Implementation Guidance. ] 


2. Example(s) and contact information for the submitter are posted on the NERC website as submitted within seven days of receipt for transparency

3. Example(s) are submitted to the ERO Enterprise for an endorsement within 45-90 days, unless a reason is provided otherwise. Endorsement is subject to technical soundness and compatibility with the standard language, and the ERO Enterprise leadership will ensure consensus among the Regional Entities. The ERO Enterprise will collaborate with submitter to resolve any questions. 

4. Endorsed example(s) are moved from initial posting location to the one-stop shop on the NERC website; example(s) will be removed from the initial posting location on the NERC website if not endorsed

5. Once posted on the NERC website as an endorsed example, leadership at each of the Regional Entities will ensure that the example is given deference during CMEP activities.



When a new version of a standard is drafted, the standard drafting team will review existing Implementation Guidance for the previous version and contact the submitter to verify applicability to the new version.
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The compliance guidance policy is not intended to automatically modify the status of any existing document. The Team recommends a series of actions to reconcile Implementation Guidance with existing documents. 



Transition of Existing Documents

Upon Board acceptance of the Compliance Guidance Policy, the Team recommends that the following documents be submitted for ERO Enterprise endorsement: 

· Lessons Learned and FAQs developed through the CIP Version 5 transition advisory group

· NATF CIP-014-1 Requirement R1 Guideline

· Determination and Application of Practical Relaying Loadability Ratings, Version 1.0, June 2008 for PRC-023



After Board acceptance of the Compliance Guidance Policy, the Team recommends that the Compliance and Certification Committee (CCC) as the lead, with support from the Standards Committee (SC), jointly review other existing documents to recommend which should transition and be submitted for ERO Enterprise-endorsement for Implementation Guidance. The CCC should submit its initial recommendations to NERC by the end of the first quarter of 2016.



Section 11 of the Standard Processes Manual

The high-level processes proposed in this document were developed in the context of the Standard Processes Manual and do not overlap or supersede any of the processes therein, including the development of supporting documents under Section 11. Section 11 documents do not include or require the ERO Enterprise endorsement as described herein, and, therefore, do not carry the deference provided to Implementation Guidance. However, Section 11 remains a viable vehicle for posting supporting documents that do not require ERO endorsement for industry comment. 



Under Section 11, the SC verifies that a supporting document was reviewed by stakeholders to verify the accuracy of the technical content, but is not a technical committee. Therefore, the SC is not included on the pre-qualified list of organizations that may develop examples and submit them to the ERO Enterprise for endorsement. However, the Team believes that Section 11, with slight modification to the language, could serve as a vetting vehicle for Implementation Guidance, in addition to the vetting vehicles described herein, prior to submittal to the ERO for endorsement. Thus, the team recommends that the SC consider whether to modify Section 11 and any associated procedures so it can serve as an additional vetting option for submitting Implementation Guidance, and report to the Board on the SC’s decision no later than the May 2016 Board and MRC meetings. 



RSAWs and Measures

The Team suggests the CCC and SC, with ERO Enterprise CMEP staff, jointly review measures and RSAWs, specifically whether both are needed or could be condensed into a single document or location. 



Implementation Guidance
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[bookmark: _Toc431988241]Purpose

CMEP Practice Guides address how CMEP staff executes compliance monitoring and enforcement activities and are not compliance approaches to comply with standards.



[bookmark: _Toc431988242]Description

CMEP Practice Guides will provide:

· direction to ERO Enterprise CMEP staff on approaches to carry out compliance and enforcement activities, including discretion to be applied, auditing practices, risk assessment techniques, policies to be implemented, particular areas of focus for CMEP activities, and to foster consistency in compliance and enforcement; 

· a uniform approach used by ERO Enterprise CMEP staff; and 

· transparency to registered entities by being publicly posted. 



In the event a CMEP Practice Guide will be used to inform ERO Enterprise staff on how to conduct compliance monitoring and enforcement activities as an interim solution until a standard could be revised, the ERO will hold policy discussions with industry prior to developing the CMEP Practice Guide.



[bookmark: _Toc431988243]Development

CMEP Practice Guides are developed solely by the ERO Enterprise to reflect the independent, objective professional judgment of ERO Enterprise CMEP staff, and, at times, may be initiated following policy discussions with industry stakeholders. Following development, they are posted for transparency on the NERC website.



The Team recommends that the ERO Enterprise develops a CMEP Practice Guide on providing deference to endorsed Implementation Guidance.



[bookmark: _Toc431988244]One-Stop Shop for All Standards Related Information



The Team recognized the importance of having all information related to a standard, including Implementation Guidance and CMEP Practice Guides, readily available to industry stakeholders and ERO Enterprise staff. Therefore, the Team is recommending housing all information related to a standard in one location on the NERC website. The Team recommends investigating the current ‘Related Information’ webpages as the location for this information. The Team suggests that NERC staff discuss the organization of these pages to ensure consistency and update the pages to include links to all related information. The pages should include relevant documents from the Compliance, Standards, Reliability Assessment and Performance Analysis, Critical Infrastructure, and Reliability Risk Management webpages. Further, NERC staff will regularly maintain these web pages to ensure that current documents are included in a reasonable timeframe. 







[bookmark: _Toc431988245]Conclusion



The Team recommends the development of Implementation Guidance and CMEP Practice Guides, as described herein, to promote a common understanding amongst industry and ERO Enterprise CMEP staff of how compliance can be achieved and demonstrated. As designed, these tools fulfill the principles identified by the Team, and differentiate between guidance to industry and instruction to ERO Enterprise CMEP staff.



The Implementation Guidance will provide industry confidence in compliance approaches, as the examples are developed by registered entities and will receive deference during CMEP activities. Therefore, industry can rely upon these examples for compliance, provided they are appropriate for the entity’s facts and circumstances and implemented in a quality manner. 



The CMEP Practice Guides provide confidence by giving industry visibility into CMEP activities and building consistency across the ERO Enterprise in conducting CMEP activities. Additionally, where these are used to provide specific instruction on the use of discretion until a standard can be revised, the ERO Enterprise will consult with industry in policy discussions prior to their development.  



Additionally, the Team recommends:

· The CCC will lead with SC support a joint review of existing documents to submit for ERO Enterprise endorsement;

· An SC review of Section 11 to determine whether revisions should be considered;

· The CCC and SC, with ERO Enterprise CMEP staff, conduct a joint review of measures and RSAWs;

· Developing a CMEP Practice Guide on providing deference to endorsed Implementation Guidance; and

· Developing a “one-stop shop” on the NERC website.



The Team believes the proposed policy will bring multiple benefits to industry, including the development of Implementation Guidance driven by registered entities, a simple process for sharing endorsed implementation methods, collaboration with other registered entities and the ERO Enterprise, and transparency of Implementation Guidance and CMEP Practice Guides.







[bookmark: _Toc431988246]Appendix A - Members Representatives Committee Compliance Guidance Team Mandate, June 2015



Purpose

The purpose of this team is to present a proposal to the Members Representatives Committee (MRC) for the purpose, development, use, and maintenance of compliance guidance. When endorsed by the MRC, the proposal will be presented to the Board for approval and implementation. 



Background

Since the inception of the ERO, compliance guidance has been a topic of many discussions. Transparency of guidance documents for compliance has gone from having little information released to industry to being transparent to ensure that compliance monitoring is “open-book.” Currently guidance may come from several sources, including “Guidelines and Technical Basis” sections that are part of Reliability Standards, the use of Reliability Standards Audit Worksheets (RSAWs), Lessons Learned and FAQs that support implementation, and through other NERC or industry-led outreach or materials. Other communications have also been tested, such as Bulletins, Compliance Application Notices (CANs) and Compliance Analysis Reports (CARs). 



To improve the purpose, development, use and maintenance of compliance guidance and align industry and the ERO Enterprise, the NERC Board of Trustees (Board) sought input regarding the use and format of guidance for implementing standards through the April Policy Input Letter and a discussion led by a panel of industry and ERO Enterprise representatives at the May 2015 MRC meeting. These inputs as well as additional outreach that will be conducted, will inform this proposal. Industry was asked to consider the following principles when responding to the Policy Input Letter and during the discussion at the May meeting. These principles will also be used as a starting point for the team to discuss and build upon as appropriate.

Compliance expectations should be transparent to industry.

Guidance documents cannot expand upon the requirements of the Reliability Standard.

Guidance documents issued by the ERO for auditors must reflect the independent, professional judgment of ERO Compliance and Enforcement staff.

NERC and the Regional Entities must have the flexibility to apply professional judgement in making compliance and enforcement determinations. In applying professional judgement, NERC and the Regional Entities use professional standards (such as professional auditing standards).






Team Composition

The team is comprised of the following representatives who will conduct outreach to other industry, trade, regional and committee representatives:



ERO Enterprise Executives and Board Members*:

1. Ken Peterson, NERC Board Member and SOTC Chair

1. Douglas Jaeger, NERC Board Vice Chair

1. Mark Lauby, Senior Vice President and Chief Reliability Officer, NERC

1. Dan Skaar, President and CEO, MRO



*Additional support from Janice Case, NERC Board Member and BOTCC Chair



Leadership:

1. Sylvain Clermont, MRC Chair

1. Valerie Agnew, Sr. Director of Reliability Assurance, NERC

1. Kristin Iwanechko, MRC Secretary, NERC



Team Members:

1. Nabil Hitti, MRC Vice Chair

1. Tony Montoya, COO, WAPA

1. Tom Bowe, Executive Director of Reliability and Compliance, PJM

1. Nelson Peeler, VP Transmission System Operations, Duke (Sector 1, IOU)

1. Carol Chinn, Regulatory Compliance Officer, FMPA (Sector 2, State/Municipal Utility)

1. Jason Marshall, Vice President of Corporate and Regulatory Affairs, ACES (Sector 7, Electricity Marketer)

1. Brian Murphy, Standards Committee (SC) Chair

1. Patti Metro, Compliance and Certification Committee (CCC) Chair

1. Steven Noess, Director of Compliance Assurance, NERC 

1. Sonia Mendonca, Deputy General Counsel, Vice President of Enforcement, NERC



Deliverables

The team will provide a progress report to the MRC at its August 12, 2015 MRC meeting. The team will present a final proposal to the MRC at the November 4, 2015 meeting and, if endorsed, will present it to the NERC Board at its meeting on November 5, 2015. The final proposal will make recommendations on the purpose, development, use, and maintenance of compliance guidance in respect of the principles. Below is a draft timeline.



August

By August, the team will have developed the basis for the proposal. The team will present a status report at the August MRC meeting.  

May 29			Establish team 

June 1-June 10		Develop strawman for team meeting

June 12			First team meeting – discuss strawman and basis for proposal

June 15-30			Begin draft proposal 

July 8-9			Team meeting to discuss and refine draft proposal

July 11-15			NERC staff finalizes documents for August MRC meeting

July 16			Policy Input Letter issued

August 12			August MRC meeting



November

By November, the team will have received industry comments and will present the final recommendations to the MRC and the NERC Board for endorsement. 

August 17-19		Team meeting to consider MRC and Board input

August 20			Post for 21-day comment period (ends September 10) and conduct outreach

Week of September 14	Team meeting to consider comments and modify proposal

September 16-23		Conduct additional outreach as needed 

September 23-25		Team finalizes proposal (no meeting; a call if necessary)

September 28- October 5	NERC staff finalizes documents for November MRC/Board meeting (no meeting; a call if necessary)

November 4		November MRC meeting

November 5		November Board meeting









[bookmark: _Toc431988247]Appendix B - Pre-Qualified Organizations for Submitting Implementation Guidance



Examples proposed for Implementation Guidance must be vetted through one of the following pre-qualified organizations[footnoteRef:11] prior to being submitted to the ERO Enterprise for endorsement. In order to be pre-qualified to be added to this list as a potential submitter of Implementation Guidance, an organization must submit a request to the CCC. The list of pre-qualified organizations will be posted and maintained on the NERC website.  [11:  The Team included organizations that are comprised of stakeholders, have methods to assure technical rigor in the development process, and the ability to vet content through its members. ] 


1. American Public Power Association (APPA)

2. Canadian Electricity Association (CEA)

3. Edison Electric Institute (EEI)

4. Electricity Consumers Resource Council (ELCON)

5. Electric Power Supply Association (EPSA)

6. ISO/RTO Council

7. Large Public Power Council (LPPC)

8. National Association of Regulatory Utility Commissioners (NARUC)

9. National Rural Electric Cooperative Association (NRECA)

10. North American Generator Forum (NAGF)

11. North American Transmission Forum (NATF)

12. Transmission Access Policy Study Group (TAPS)

13. Western Interconnection Compliance Forum (WICF)

14. NERC Planning Committee (PC)

15. NERC Operating Committee (OC)

16. NERC Critical Infrastructure Protection Committee (CIPC)

17. Regional Entity Stakeholder Committees



image1.gif

NERC

NORTH AMERICAN ELECTRIC
RELIABILITY CORPORATION

RELIABILITY | ACCOUNTABILITY






image2.jpg







image3.gif

3353 Peachtree Road NE

Suite 600, North Tower

Atlanta, GA 30326
404-446-2560 | www.nerc.com







Fred W. Gorbet, Chair

Board of Trustees

[image: ]

[image: C:\Users\burlovichm.DAHQ\Desktop\NERC_Letterhead_page2_top.jpg]

[bookmark: _GoBack]



October 7, 2015


Mr. Sylvain Clermont, Chair

NERC Member Representatives Committee

c/o Hydro-Québec TransÉnergie

Commercialisation et Affaires Réglementaires

C. P. 10000, succ. pl. Desjardins
Tour Est, 19e étage
Complexe Desjardins
Montréal, Québec H5B 1H7

Canada



Dear Sylvain:



I invite the Member Representatives Committee (MRC) to provide policy input on three issues of particular interest to the Board of Trustees (Board) as it prepares for the meetings on November 4-5, 2015, in Atlanta, GA. Additional background information is included in the October 7, 2015, MRC Informational Session agenda package to help MRC members solicit inputs from their sectors. As a reminder, please include a summary of your comments in your response (i.e., a bulleted list of key points) for NERC to compile into a single summary document to be provided to the Board for reference.



Item 1: Risk-Based Registration

At the August BOTCC meeting, NERC reported that, following considerable research based on low-risk entity profiles conducted during Phase II of the Risk-Based Registration initiative, clearly defined groups of Generator Owners (GO), Generator Operators (GOP), Transmission Owners (TO), or Transmission Operators (TOP) were not identified for alternative compliance obligations. Since the August meeting, NERC has conducted further research by analyzing event and compliance data related to the foregoing functions. This research reaffirmed there are no specific groups of GO/GOPs or TO/TOPs with similar characteristics that support the development of an alternative set of compliance obligations for such groups. NERC’s specific observations and recommendations are described in the Risk-Based Registration Phase II: Data Analysis report included in the MRC Informational Session agenda package (see Item 3a). The recommendations are to:

1. Use the NERC-led review panel to address an individual entity’s facts and circumstances to determine potential reduced compliance obligations.

2. Continue to monitor the results of the NERC-led review panel to identify consistent potential groups of entities that qualify for a sub-set of NERC Reliability Standards.



The Board requests feedback on whether the MRC supports these recommendations.



Item 2: Compliance Guidance Policy

At the May 2015 meetings, the Board, with the MRC, supported the creation of a Compliance Guidance Team (Team) to consider alternative approaches to provide compliance guidance and develop a proposal for the purpose, development, use, and maintenance of compliance guidance in the future. The proposed policy indicates a major shift in the development of compliance guidance, as it is developed and driven by registered entities, rather than NERC or the Regional Entities. 



The draft policy was posted for industry comment in late August. Most comments received were supportive of the direction of the policy and requested clarification of the following overarching topics: (1) Application Guidance terminology; (2) the vetting process; (3) the meaning of endorsement and deference; (4) process steps for Application Guidance; (5) how the policy relates to other documents or processes; and (6) transitioning existing documents to Application Guidance. The Team considered all comments received and revised the policy (see Attachment A). 



The Board requests feedback on whether the MRC supports the direction provided in the revised Compliance Guidance Policy.



Item 3: Clean Power Plan Final Rule – NERC Reliability Assessment Plan (Phase II)

On August 3, 2015, the Environmental Protection Agency (EPA) released a final rule that would reduce carbon dioxide (CO2) emissions from existing power plants (Clean Air Act Section 111(d)). At the October 7, 2015 MRC Informational Session, NERC outlined its approach for evaluating the final rule, as well as providing reliability guidance to States. Two report documents can be expected over the next six months: (1) a guidance document for States, which is expected to be released in January 2016; and (2) a detailed and updated analysis (Phase II), which is slated for the end of the first quarter in 2016. 



NERC and the Planning Committee’s Advisory Group on the Clean Power Plan (CPP) will develop a guidance document for States particularly aimed at educating the electric utility agencies, state environmental agencies, and policymakers about reliability considerations and risks that should be considered for bulk power system reliability. To help support plan development, the guidance document will concentrate on system and regional aspects of the expected resource mix changes, the potential acceleration of strained essential reliability services (e.g., voltage support, ramping, frequency response), the implications of a changing dispatch (i.e., increased cycling, energy limitations, maintenance planning), and reliability considerations of further concentration of natural gas generation, variable resources, distributed resources, and demand-side management.



NERC will also revise its initial Phase I analysis and calibrate it with revised assumptions and requirements set forth in the final rule. The Planning Committee’s Advisory Group on CPP will support the technical input on this assessment. In addition, the Regional Entities are expected to support the NERC assessment and use the results to perform reliability analyses that will assess Region-specific challenges. Several scenarios have been discussed for inclusion, including a high renewable scenario and a nuclear retirement scenario.



The Board would appreciate guidance and insight regarding the approach outlined above. Specifically, the Board requests MRC input on the following questions:

Do you support the outlined approach to provide a guidance document for the States on reliability considerations to preserve the reliable operation of the bulk power system?

Is there specific policy guidance NERC should consider in developing the guidance document for the States?

Do you support the outlined approach for a Phase II assessment and scenario analysis? Are there specific issues for the Planning Committee’s Advisory Group to consider in the assessment design and assumptions?



As a reminder, the full agenda packages for the Board, Board committees and MRC meetings will be available on October 21, 2015. I encourage the MRC to review the agenda materials for the November 2015 Board and MRC meetings, once available, and offer any additional input that is meaningful and timely to industry and stakeholders.



Written comments should be sent to Kristin Iwanechko, MRC Secretary (Kristin.Iwanechko@nerc.net) by October 28, 2015, for the Board to review in advance of the meetings scheduled for Atlanta.



Sincerely,

[image: ]

Fred W. Gorbet, Chair

NERC Board of Trustees



cc:	NERC Board of Trustees

	Member Representatives Committee
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